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Subject: Case No 71655, Iceland's implementation of Protocol35 of the EEA Agreement 

This letter is drafted during an unprecedented crisis caused by the COVID 19 pandemic, with 
the attendant strains on the Icelandic administration. 

Reference is made to the letter of formal notice of the Surveillance Authority of 13 December 
2017 and to discussions in the context of the package meeting and in Brussels, as well as 
subsequent letters of 14 February and 13 April2018 regarding deadlines and the letter of 18 
December 2018 from the Ministry for Foreign Affairs to the Authority. 

Following receipt of the Authority's LFN, the Ministry instigated a range of actions. As the 
Authority was informed, the Ministry established a working group to analyse arguments put 
forward by the Authority in its LFN on the need to review Article 3 of the Icelandic 
legislation implementing the EEA Agreement, hereinafter referred to as Act No. 2/1993. The 
working group presented its preliminary findings to the Ministry on 3 August 2018. 
Furthermore, the Minister for Foreign Affairs, partly at the request of the Parliament, 
appointed a working group to write a report on Iceland and the EEA, which was delivered in 
September of 2019. In addition, the Ministry has requested and received special legal advice 
on this matter, all of which have been the subject of examination in recent weeks and months. 

In its letter of 18 December 2018, the Ministry reiterated its commitment to proposing 
amendments to the relevant EEA implementing legislation in order to ensure that it fully 
reflects the obligations undertaken by Iceland under the EEA Agreement, if proved necessary. 
The Government also observes the importance of proportionality and objectivity as well as 
the broader context in the assessment of member states' fulfilment of their obligations under 
the EEA Agreement. It should be noted that the protection of citizens and economic operators 
has been guaranteed by all branches of the Icelandic state during the entire life span of the 
EEA Agreement, including through the implementation of EEA obligations embodied in 
Article 3 of Act No. 2/1993 .. 



As the EEA EFTA Prime Ministers stated in their declaration on the occasion of the 25th 
anniversary of the EEA, the EEA Agreement has for 25 years ensured individuals and 
companies equality, a strong legal basis and predictability. The Icelandic Government and 
broader administration appreciate that this can only function with a homogenous application 
and interpretation of EEA rules. This has been clear from the day Article 3 of Act No. 2/1993 
came into effect. 

However, it should be noted that the aforementioned working group on EEA Cooperation 
referred to the constitutional disputes in its concluding remarks: 

"Constitutional disputes relating to the EEA membership need to be brought to a conclusion, 
either by recognising that the membership has achieved a constitutional status like other 
unwritten constitutional rules or by inserting a provision on the membership in the 
Constitution." 

It is the view of the Ministry that although the above does not refer specifically to Iceland's 
obligations under Protocol 35 EEA, it can be argued that, given the nature of Protocol 35, a 
broader perspective than merely examining Article 3 of Act No. 2/1993, is needed when 
addressing the issue at hand. 

Keeping this in mind and the present circumstances of the administration due to the Covid-19 
pandemic, the Ministry would ask the Authority to remain understanding of the complexity of 
the situation. 

In conclusion, allow me to reiterate that the Government is in agreement that homogenous 
application and interpretation of EEA rules is essential to ensuring the rights of individuals 
and economic operators derived from the EEA Agreement. 

Director General for External Trade and Economic Affairs 
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NH/þra 

Subject: Case No 71655, Iceland's implementation of Protocol35 to the EEA Agreement 

Reference is made to the letter of formal notice (LFN) of the EFTA Surveillance Authority of 
13 December 2017 concerning Iceland's implementation of Protocol 35 to the EEA 
Agreement (Case No: 880792, Decision No: 212/17/COL) and subsequent correspondence 
regarding the matter, including the letter of the Ministry, dated 21 April 2020, and discussions 
in the context of the online package meeting in May 2020. 

At the package meeting, the Ministry informed the Authority that the Minister for Foreign 
Affairs and International Development Cooperation, given the extreme sensitivity of Protocol 
35 and related issues, had proposed to the Government that the matter be carried forward 
through consultations at the inter-ministry level and that a letter outlining the Government's 
position would be sent to the Authority in the near future. As a follow-up to that meeting, the 
Ministry would therefore like to communicate the following to the Authority. 

The current Article 3 of Icelandic Act No 2/1993 on the European Economic Area has 
remained unamended since the Act entered into force in 1993. For a period of over 20 years 
the EFTA Surveillance Authority made no comment. It is evident that the EEA Agreement 
has functioned well in Iceland over this period despite an alleged deficiency in the 
implementation of Protocol 35 into Icelandic law. It would be difficult to maintain that the 
functioning of the EEA Agreement has been any less satisfactory in Iceland than in other 
EEA Contracting Parties. Indeed, the Icelandic Authorities are concerned by unevenness in 
the application and interpretation of EEA rules by the EEA Contracting Parties in general and 
consider that there would be grounds for a more comprehensive review of this issue. 

In light of the fact that the EFT A Surveillance Authority chose not to intervene on Article 3 
of Act No 2/1993 for most of the time the EEA Agreement has been in force, it can be 
inferred that subsequent jurisprudence in Iceland is the sole motivation behind the Authority's 
intervention and its decision to issue an LFN in December 2017. This is not surprising, given 
that jurisprudence in Iceland, as in other countries, is constantly evolving, sometimes in 



unforeseen directions. It seems clear from the course of events that the Authority saw no 
deficiency in the implementation of Protocol 35 through Article 3 until the Icelandic Supreme 
Court appeared to change its jurisprudence in relation to the priority of legislation based on 
EEA law and other legislation. 

The comments of the Authority as expressed in the LFN and subsequent communications 
have been given serious and detailed consideration by the Government. Indeed, the 
Government has already undertaken a range of actions to evaluate the arguments put forth by 
the Authority regarding the implementation of Protocol 35. 

The constitutional setup in Iceland differs from the other EEA EFTA States. This explains the 
path chosen in Iceland regarding the implementation of Protocol 35 when the EEA 
Agreement entered into force. The interplay between the Icelandic constitution, its bearing on 
the transfer of powers, discussions around amendments to the Constitution, the evolution of 
Icelandic jurisprudence and the method of implementation of Protocol 35 into Icelandic law 
requires further elucidation. Indeed, the comments on the matter from the Authority and the 
subsequent work undertaken under the auspices of the Government since the letter of the 
Authority was received, provide grounds for giving deeper consideration to whether 
amending primary law is sufficient, even if the conclusion by the Government were to follow 
the recommendations of the Authority. The instigation of a further study of this matter is 
without prejudice to the position of Iceland on the Authority's conclusions it is LFN. 

It is also interesting in this regard to note the recent ruling by the German Federal 
Constitutional Court of 5 May 2020, regarding the European Central Bank's PSPP 
programme and the Judgment of the Court of Justice of the European Union in Case 
C-493117 Weiss of 11 December 2018. The fact that a constitutional court of an EU Member 
State is at odds with the Court of Justice of the European Union, presumably on grounds of 
the German Constitution, highlights the complexity of this area - and that it is not only an 
Icelandic issue. 

The Government of Iceland considers the good functioning of the EEA Agreement as a key 
policy priority. The recently released report of the Working Group on EEA co-operation, 
published on 1 October 2019, details the good functioning of the Agreement since its entry 
into force, as well as the transformational, beneficial effects on Icelandic society and the 
economy over this period. 

The Government appreciates the understanding the Authority has shown so far regarding the 
sensitivity and complexity of this case. The Government of Iceland remains committed to the 
good functioning of the EEA Agreement and the homogenous application and interpretation 
of EEA rules. 

Yours sincerely 

¡fl~::==> 
~lás Hannigan 

Director General for External Trade and Economic Affairs 
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NHlþra 

Reference is made to the letter of formal notice (LFN) of the EFTA Surveillance Authority 
("the Authority") of 13 December 2017 concerning Iceland's implementation of Protocol 35 
to the EEA Agreement (Case No: 880792, Decision No: 2l2/l7/COL) to the letter of the 
Ministry of 3 July 2020 and previous correspondence regarding the matter. 

The Ministry's letter of 3 July last drew the attention of the Authority to the fact that for a 
period of over 20 years the Authority had made no comment on Iceland's implementation 
of Protocol 35 and that it could from this be inferred that subsequent jurisprudence in 
Iceland was the sole motivation behind the Authority's intervention and its decision to issue 
an LFN in December 2017. 

The Ministry also observed that it would be difficult to maintain that the functioning of the 
EEA Agreement has been any less satisfactory in Iceland than in other EEA Contracting 
Parties. 

The Ministry drew attention to the complex interplay between the Icelandic constitution, its 
bearing on the transfer of powers, discussions around amendments to the Constitution, the 
evolution of Icelandic jurisprudence and the method of implementation of Protocol 35 into 
Icelandic law. Indeed, this and issues raised by a number of commentators provide grounds 
for giving deeper consideration to whether amending primary law is sufficient, even if the 
conclusion by the Government were to follow the recommendations of the Authority. 

Finally, the Ministry referred to the ruling by the German Federal Constitutional Court of 5 
May 2020, regarding the European Central Bank's PSPP programme and the Judgment of the 
Court of Justice of the European Union in Case C-4931l7 Weiss of II December 2018. 
Although this ruling concerns several issues unrelated to the implementation of Protocol 35, 
there is nevertheless an underlying issue concerning the priority of national constitutions 
vis-á-vis EUIEEA law. 

In the light of this ruling and while uncertainty exists on these issues across the EEA, it is the 
view of the Icelandic Government that it is premature to table amendments to Icelandic law 
in line with the comments delivered by the Authority in its LFN. This should not be 



interpreted as a final position on the comments and considerations put forward by the 
Authority. The Icelandic Government reserves the right to arrive at a final position and to 
inform the Authority in the light of developments. The Icelandic Government assumes that 
the Authority under these circumstances will defer further measures in regard to Protocol 35 
until the issues emerging from the above ruling have been clarified within the EEA area. 

Ál~C~ 
.<~IáS'Hannigan, 

Director General for External Trade and Economic Affairs 


















































